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October 25, 2013 
 
Ms. Lucy Kempf 
National Capital Planning Commission 
401 9th Street, NW Suite 500  
Washington, DC 20004 
 
Ms. Tanya Stern 
D.C. Office of Planning 
1100 4th Street, SW, Suite E650  
Washington, DC 20024 
 
 
Dear Ms. Kempf and Ms. Stern: 
 
I am writing on behalf of the National Trust for Historic Preservation regarding the 
Height Act Study conducted by the National Capital Planning Commission and the D.C. 
Office of Planning. 
 
The National Trust is a privately funded nonprofit organization, chartered by Congress in 
1949 to further the historic preservation policies of the United States and to facilitate 
public participation in the preservation of our nation’s heritage.  16 U.S.C. § 468. The 
mission of the National Trust is to provide leadership, education, and advocacy to save 
America’s diverse historic places and revitalize our communities. The National Trust has 
been actively engaged in the public process for the Height Act Study.  
 
One year ago Congressman Darrell Issa, Chairman of the House Committee on Oversight 
and Government Reform, requested a joint study “to examine the extent to which the 
Height of Buildings Act of 1910 continues to serve federal and local interests, and how 
changes to the law could affect the future of the city.” (Congressman Darrell Issa to Mayor 
Vincent Gray and NCPC Chairman Preston Bryant, Jr., Oct. 3, 2012.) Chairman Issa’s 
request for a joint study makes good sense, as the federal government and local 
government share significant interests throughout the District of Columbia, our Nation’s 
Capital. Congressman Issa’s letter specifically directed  
 

The character of Washington's historic L'Enfant City - particularly the 
monumental core - establishes the city's iconic image as our capital.  Any 
changes to the Height of Buildings Act that affect the historic L'Enfant City 
should be carefully studied to ensure that the iconic, horizontal skyline and 
the visual preeminence of the U.S. Capitol and related national monuments 
are retained.  The Committee encourages the exploration of strategic 
changes to the law in those areas outside the L'Enfant City that support local 
economic development goals while taking into account the impact on federal 
interests, compatibility to the surrounding neighborhoods, national security 
concerns, input from local residents, and other related factors . . . . (Id., 
emphasis added.) 
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The National Capital Planning Commission and the D.C. Office of Planning subsequently 
agreed to conduct the joint study, setting their goal of reaching a consensus 
recommendation: “The goal of the study is to reach a federal/local consensus on those 
areas of the city where height changes would be appropriate.” (Height of Buildings Master 
Plan, Summary Proposal, Nov. 1, 2012.)   
 
However, the agencies did not achieve consensus.  Nor did the recommendations focus on 
“areas outside the L’Enfant City,” as directed by Congress. 
 
The National Capital Planning Commission, which released its report to the public on 
September 12, 2013, did identify several potential opportunities for strategic change to 
the Height Act, including changes impacting “areas outside the L’Enfant City and beyond 
the edge of the topographic bowl,” (NCPC Executive Director’s Recommendation, p. 13.) 
The NCPC report specifically observed that “changes to the Height Act within the 
L’Enfant City and within the topographic bowl may have a significant adverse effect on 
federal interests.” (Id. at p. 10.)  Consequently, the NCPC report does not recommend any 
major changes to the Height Act within the L’Enfant City.   
 
By contrast, the D.C. Office of Planning, which sent its report to Congress on September 
24, 2013, recommends major changes to the Act within the L’Enfant City. Those proposed 
changes would eliminate the current cap on building heights and replace it with “new 
limits based on the relationship between street width and building height … using a ratio 
of 1:1.25, which would result in a maximum building height of 200 feet for 160-foot wide 
streets.” (Height Master Plan, DC Office of Planning, pp. 45-46.) The Office of Planning’s 
report also asserts that there is a “greatly diminished federal interest outside the 
monumental core,” (Height Master Plan, DC Office of Planning, p. 1), and even implies 
that the federal interest outside the L’Enfant City may be “non-existent.”  (Id. at p. 46.) 
Consequently, the Office of Planning “recommends that Congress allow the city to 
determine the appropriate building height limits for those parts of the city outside the 
L’Enfant City through its statutorily-required Comprehensive Plan and zoning 
amendment processes[.]” (Id. at pp. 1, 46.) 
 
In a nutshell, the experts at the two agencies looked closely at the same set of information 
but failed to achieve their express goal of a federal/local consensus regarding where 
Height Act changes would be appropriate in the city.  NCPC recommended modest 
changes, especially focusing on penthouse structures, but the DC Office of Planning 
recommended much more drastic changes. The two sets of recommendations are 
incompatible, leaving the public with insufficient guidance for meaningful participation.   
 
The National Trust is concerned that public participation during Phase 3 of the study was 
unintentionally undermined by the confusion that resulted from the agencies’ decision to 
release separate reports and set separate deadlines for public comment. Public 
participation also was impaired by the federal government shutdown, when NCPC’s 
website was off-line -- and all study-related information was unavailable -- during a 
critical portion of Phase 3.   
 
The National Trust’s review of the available study materials leads us to conclude that the 
Height Act has proven to be effective in shaping and protecting the character of the 
Nation’s Capital, and the Height Act continues to serve the public interest.  The studies 
conducted by the D.C. Office of Planning and the National Capital Planning Commission 
simply do not make a persuasive case for any changes to the Height Act. Therefore, we do 
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not support the changes to the Height Act proposed by the NCPC or by the DC Office of 
Planning.  As noted in the public presentations, large areas of the city are not yet “built 
out” to the maximum height currently allowed under existing zoning regulations, and 
ample long-term opportunities remain for commercial and residential development in the 
District of Columbia.   
 
If the local and federal governments decide to continue working together in an effort to 
address these issues, the National Trust recommends an expanded study of the many 
factors – including the Height Act -- which must be addressed to answer the question of 
how the federal and local governments can cooperate to accommodate growth without 
sacrificing historic character.  
 
Thank you in advance for considering the views of the National Trust for Historic 
Preservation.  
 
Sincerely,  
 

 
 
Rob Nieweg 
Field Director & Attorney 
Washington Field Office 
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Monday, October 28, 2013 
 

Committee of the Whole 
Phil Mendelson, Chairperson 

 
Public Oversight Hearing on 

The District of Columbia’s Recommendations  
on the Federal Height of Buildings Act of 1910 

Testimony of Marilyn J. Simon 
Friendship Neighborhood Association 

 
     My name is Marilyn Simon, and I am speaking today on behalf of Friendship 

Neighborhood Association. 

The DC Office of Planning’s Capacity Analysis, submitted to Congress last 
month prior to its release to the public, forms the basis for its radical recommendation to 
remove the Height Act limits outside the L’Enfant City, and dramatically increase those 
limits within the L’Enfant City.  Yet, this analysis is seriously flawed and systematically 
understates the development capacity available under the current Height Act limits.   

Because of the flaws in their analysis, OP has failed to demonstrate that an 
increase in the heights allowable by the Height Act is necessary in order to accommodate 
anticipated growth.  There are also serious flaws in the growth projections that have been 
addressed by others here and in the NCPC proceeding.  

In addition, OP’s recommendations would jeopardize the qualities that make our 
city special, the qualities that struck me when I first came to Washington, after having 
lived and worked in New York City, experiencing the difference in the scale and how 
refreshing it was to work in downtown Washington, with its openness, light and air.  We 
value the ability to see the sky as one walks through downtown, walking along streets 
where trees can thrive.  Our iconic horizontal skyline should not be sacrificed.   

Major Errors in OP’s Capacity Analysis 

I will briefly discuss three major flaws in OP’s calculation of the development 
capacity available.  A more detailed discussion is available in my written comments. 

(1)  The analysis did not include many sites with substantial development 
capacity.  In calculating the development possible under various scenarios, OP did not 
include any land designated for public use, institutional use or federal use in the 
Comprehensive Plan and did not include any other properties that were developed to at 
least 30% of the capacity allowed as a matter of right with current zoning.   

Examples of the type of development that OP excluded from its capacity analysis 
include development of large WMATA-owned sites, possible public-private partnerships 
such as the proposal to place 200 housing units on the campus of a elementary school, or 
redevelopment of the Franklin School.  Also excluded was potential development on the 
Walter Reed site or redevelopment of the Third Church.  Eliminating properties that are 
developed to at least 30% of the matter of right capacity eliminates many sites that could 
support profitable matter of right development, or development as a PUD.  Excluded 
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would be many sites with one or two-story buildings along major corridors, where there 
would be substantial additional capacity if Height Act limits were the only constraint. 

(2)  In calculating the capacity within the Height Act limits, OP only included 
land designated in the Comp Plan maps as medium or high density.  Yet OP’s own 
calculations show that the areas designated as low and moderate density on the Comp 
Plan maps would support over 180 million square feet of additional development 
consistent with the Height Act and the Comprehensive Plan designations.   

In table 3, OP claims that with the Height Act limits, there is additional 
development capacity of 221.8 million square feet.  However, this estimate leaves out 
180 million square feet of development that would be consistent with the Height Act and 
the Comprehensive Plan designations.  In table 3, the relevant estimate of the theoretical 
capacity under the Height Act limits should include the low and moderate density areas, 
so the estimate (excluding the local public use, institutional and federal areas) should be 
404.6 million square feet rather than 221.8 million square feet. 

(3)  In calculating the development capacity available under some of the 
scenarios, OP reduced each of the estimates by 25%, which they stated was to account for 
factors that limit the ability to build out to the full zoning or Comp Plan limits.  With 
PUDs and map amendments, it is not unusual to see development far in excess of matter 
of right limits, and it is unusual to see development substantially below matter-of-right 
density, especially in those areas characterized as having sufficient market demand to 
support heights greater than 130 feet.   

The graph on page 41 comparing the OP growth estimates with achievable 
capacity is based on applying this 25% reduction.  If OP had not reduced development 
capacity by 25%, and had not graphed the grossly inflated “high growth” estimate, it 
would be clear that sufficient capacity is available for many decades to come with under 
current zoning and under the Comprehensive Plan, and that OP has not demonstrated a 
need to amend the Height Act. 

The Capacity Study and the Feasibility Analysis 

 I would also like to add that while OP has substantially understated the capacity 
available under each of the scenarios, some of these assumptions such as compliance with 
the Comprehensive Plan, fall by the wayside when calculating the “economic benefit” to 
changing the Height Act.  In its evaluation of areas that the Comp Plan describes as 
medium density, across the street from single family homes, OP includes buildings that 
are up to 250 feet in height, with ground floor retail and up to 918 housing units per acre. 

Conclusion 

Given the flawed analysis in the OP Report and the continuing value of the Height 
Act provision in shaping our city, with its iconic horizontal skyline, walkable downtown 
and leafy, walkable neighborhoods, we ask that the Council pass a resolution declaring its 
opposition to a change in the Height Act. 
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DC OFFICE OF PLANNINGS’S HEIGHT ACT CAPACITY STUDY: 
A SHAKY FOUNDATION FOR OP’S RECOMMENDATION FOR CHANGING THE HEIGHT ACT 

Comments of Marilyn J. Simon, Friendship Neighborhood Association 

 

The DC Office of Planning’s Capacity Analysis, submitted to Congress last month, forms the basis for 
its radical recommendation to remove the Height Act limits outside the L’Enfant City, and dramatically 
increase those limits within the L’Enfant City.  Yet, this analysis is seriously flawed and systematically 
understates the development capacity available under the current Height Act limits.   

Because of the flaws in their analysis, OP has failed to demonstrate that an increase in the heights 
allowable by the Height Act is necessary in order to accommodate anticipated growth.   

In addition, OP’s recommendations would jeopardize the qualities that make our city special, the 
qualities that struck me when I first came to Washington, after having lived and worked in New York 
City, experiencing the difference in the scale and how refreshing it was to work in downtown 
Washington, with its openness, light and air.  We value the ability to see the sky as one walks through 
downtown, walking along streets where trees can thrive, and our iconic horizontal skyline should not be 
sacrificed.    

MAJOR ERRORS IN OP’S CAPACITY ANALYSIS 
I discuss three major biases in OP’s analysis:   

(1) OP treats many sites with substantial development capacity as undevelopable;  

(2) OP fails to include the development capacity of land not designated as medium or high 
density in the Comprehensive Plan, and  

(3) OP arbitrarily discounts the development capacity it does analyze by 25%. 

The OP report assumes, counterfactually, that much of the recent redevelopment and development in the 
pipeline is impossible.   

While OP has consistently understated the development capacity available in each of the scenarios it 
examined, in its statements comparing capacity with its estimate of demand, OP’s comparisons didn’t 
examine the whether the Height Act constrained capacity.  OP compared its “high growth” scenario with 
its estimate of capacity available with current zoning, and with its estimate of the capacity where 
development is only constrained by the Height Act only for a handful of sites,1 neither of which can be a 
basis for concluding that it is necessary to radically change the Height Act, allowing a large increase in 
the limits in the L’Enfant City, and eliminating Height Act limits outside the L’Enfant City.   

                                                 
1 OP concluded on page 42 that “Even if the District were to change zoning across the city to create additional capacity under 
the Comprehensive Plan, with no changes in the Height Act, to meet high growth demand, this capacity would be exhausted 
in 20 years.”  For this comparison, the Height Act was a constraint only in those areas where the Comprehensive Plan had a 
high density residential or commercial designation, as mapped on page 17 of the OP Report, and which OP had designated as 
developable in the map on page 35 of the OP Report.  In addition, the high growth demand lacks a reasonable foundation, 
being calculated as a simple extrapolation of estimated growth rates over the past five years 



Marilyn Simon, FNA Comments on Height Act, October 2013   Page 2 of 4 

(1) Eliminating sites with substantial development capacity 

OP applied broad filters to eliminate sites from the analysis, including sites that have substantial 
development potential in each of the three scenarios:  current zoning, zoning flexibility that is consistent 
with the Comprehensive Plan, and only limited by the constraints of the Height Act.2  These filters 
included: 

(1)  The elimination of all land designated for public use, including all properties designated as 
“Local Public Facilities” in the DC Comprehensive Plan; 

(2)  The elimination of all land designated as Institutional and Federal in the DC Comprehensive 
Plan; and   

(3)  Properties which were built to greater than 30% of the capacity permitted as a matter of right 
with current zoning. 

By applying the first two filters, OP eliminated from the analysis a large number of sites which have 
substantial development potential even with existing zoning.  If constrained only by the Height Act 
limits, these sites would have even higher capacity.   

For example, the local public facilities filter eliminates DC properties that had been considered for 
redevelopment with substantial increases in density, such as the proposal to add 200 housing units to one 
elementary school campus in Ward 3.  The local public facilities filter also eliminates large WMATA-
owned sites that had been considered for redevelopment, sometimes retaining the current function while 
adding commercial space and hundreds of housing units.  The Franklin School site also is excluded from 
the analysis. 

It appears as though OP eliminated the land designated as Institutional or Federal Facilities on the 
Comprehensive Plan map simply because some of that land is not currently regulated by floor area ratio 
limits, so the calculation of the first scenario would have been more complex.  This includes a 
substantial amount of land owned by private schools, hospitals, retirement homes, religious institutions 
and other institutions which have substantial development opportunity under the current zoning 
regulations, and even more development opportunity within the limits of the Height Act.  For example, 
potential development on the Walter Reed site is not included in the analysis, and neither is the Third 
Church located at 16th and I Street, NW. 

The third filter listed eliminates all properties that are currently built to at least 30% of the current 
matter-of-right zoning limits.  This aggressive filter eliminates many sites with substantial development 
potential even within the matter-of-right limits of current zoning, and certainly with planned unit 
developments or even map amendments consistent with the Comprehensive Plan.  OP is excluding 
properties where the density could be tripled with matter of right development, and more than tripled 
with zoning relief consistent with the Comprehensive Plan.  This filter eliminates from OP’s calculation 
sites with one or two story buildings on major corridors, where there would be substantial additional 
capacity were the Height Act limits the only constraint. 

                                                 
2 In addition to the filters discussed above, OP applied the following filters which further limited the area under 
consideration, and eliminated some potential development in each scenario:  Single Family Zone districts; Historic 
Landmarks; Recently Developed Properties (time frame not specified in the report); Transportation Rights-of-Way; and 
certain other properties where the analysis indicated that there was more than 300,000 SF of capacity where OP determined 
that there might be an error in the data.  See Height Master Plan for the District of Columbia, Evaluation and Draft 
Recommendations, DC Office of Planning, September 20, 2013, transmitted to Congress on September 24, 2013, pages 33-
34. 
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(2)  Inclusion of only land designated in the Comp Plan maps as medium or high density 

In addition to these filters, much of the OP analysis included only land designated on the 
Comprehensive Plan maps as medium and high density.  Development of the properties designated as 
medium density in the Comp Plan is not limited by the Height Act limits since those are described as 
mid-rise (4-7 stories) apartments in residential zones (Comp Plan 225.5), and as generally not exceeding 
8 stories in height in mixed use zones (Comp Plan 225.10). 

There currently are significant development opportunities on sites with designated as low and moderate 
density designations in the Comprehensive Plan (with corresponding zone districts for the moderate 
density designations including R-3 through R-5-B, and C-2-A, C-2-B and C-3-A).  These sites can have 
a floor area ratio up to 4.0, plus an inclusionary zoning bonus if applicable.  Even the low-density 
designation includes land zoned C-2-A, which can have a floor area ratio of up to 3.0 with inclusionary 
zoning.   

OP’s analysis of the capacity available under a full build-out consistent with the Height Act does not 
include land designated as low or moderate density in Comprehensive Plan.  According to the OP report, 
the development capacity under current zoning would increase by 85% if this land was included.  
According to OP’s tables, these areas would support additional matter-of-right development of 
approximately 117 million square feet.  With map amendments or PUDs consistent with the 
Comprehensive Plan, according to OP’s tables, these areas would support additional development of 
over 180 million square feet.  These areas were not included in OP’s estimate in Table 3 of the amount 
of development possible under current federal Height Act limits.   

In Table 3, OP claims that, with Height Act limits, there is additional development capacity of 221.8 
million square based on a calculation that excludes areas that would support over 180 million square feet 
while maintaining densities consistent with the Comprehensive Plan. 

(3) Arbitrary 25% Reduction in the development capacity of sites included in the analysis 

In calculating the capacity under the current (matter of right) zoning limits and the Comprehensive Plan 
with map amendment limits, OP reduced each of the estimates by 25% to account for factors that limit 
the ability to build out to the full zoning or Comprehensive Plan envelope.  With PUDs and map 
amendments, it is not unusual to see development far in excess of matter-of-right limits and unusual to 
see redevelopment substantially below the matter-of-right density, especially in some of the areas 
characterized as having sufficient market demand to support heights greater than 130 feet.  Given the 
amount of development that reaches or exceeds the current zoning envelope, there is no reasonable 
justification for the massive reduction in the estimate of developable capacity 

RELATIONSHIP BETWEEN THE CAPACITY STUDY AND THE FEASIBILITY ANALYSIS 
While the limitations on the sites included in the study as well as the reduction in the estimated capacity 
by 25% result in a substantial understatement of the development capacity available as a matter of right 
with current zoning, it is astounding that OP would use the same limitations and reduction in their 
analysis of development capacity within the Height Act limits.   

How can OP justify the assumption that it is not economical to redevelop a site that is developed to a 
FAR of 1.0 (where with current zoning, the FAR limit is 3.0) when considering the Height Act limits 
which could expand the development capacity to as much as 8.6, especially when we observe similar 
sites being redeveloped to much lower densities?   
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While those sites are eliminated in the determination of the city’s development capacity with the Height 
Act limitations, a substantial portion of the analysis of the economic benefit of lifting the Height Act 
limitations is demonstrating how it would be profitable to add two stories to some eight story 
developments.  The redevelopment scenarios that OP treats as impossible when it is claiming that there 
is insufficient room for growth under the Height Act limitations, it assumes will happen universally as it 
calculates the economic benefits from lifting the Height Act constraints. 

While some of these limitations, such as not considering low and moderate density zones, might appear 
to be based on deference to the Comprehensive Plan, OP’s deference to the Comprehensive Plan goes 
out the window when OP calculates the economic benefit to lifting the Height Act limits.  In that case, 
suddenly they are evaluating buildings that are 250 feet tall, with ground floor retail and 918 housing 
units per acre in areas that the Comp Plan describes as medium density, across the street from a single 
family neighborhood.  

And redevelopment limitations also fall by the wayside as there is significant emphasis on the feasibility 
of adding density to existing buildings, even buildings that clearly would not have made it through the 
filter on having development at least 30% of the density allowed as a matter of right. 

CONCLUSION 
OP has made recommendations to dramatically change the shape of our city to address a problem that 
they cannot demonstrate exists.  Those recommendations should be flatly rejected. 

 

 
 

 

































































Height Controls under the Height Act of 1910, Draft Reports from NCPC and DC, and LW’s Comments and Recommendations 

 

Page 1 of 9 

Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 1 § 6-601.01. Nonfireproof dwellings  
 
No combustible or nonfireproof building in the District of Columbia used or occupied or intended to be used 

or occupied as a dwelling, flat, apartment house, tenement, lodging or boarding house, hospital, 
dormitory, or for any similar purpose shall be erected, altered, or raised to a height of more than 4 stories, 
or more than 55 feet in height above the sidewalk, and no combustible or nonfireproof building shall be 
converted to any of the uses aforesaid if it exceeds either of said limits of height. 
 
HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 1; May 20, 1912, 37 Stat. 114, ch. 124. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1912. 

Repeal in its entirety. 

Sec. 2 § 6-601.02. Nonfireproof business buildings  
 
No combustible or nonfireproof building in the District of Columbia used or occupied or intended to be used 

or occupied for business purposes only shall be erected, altered, or raised to a height of more than 60 feet 
above the sidewalk, and no combustible or nonfireproof building shall be converted to such use if it 
exceeds said height. 

 
HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 2 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 

Sec. 3(a) § 6-601.03. Buildings exceeding 60 feet in height; hotels, apartments, and tenements of 3 or 
more stories; halls with seating capacity of 300 or more; churches  
 

(a) All buildings of every kind, class, and description whatsoever, excepting churches only, erected, 
altered, or raised in any manner after June 1, 1910, as to exceed 60 feet in height shall be fireproof or 
noncombustible and of such fire-resisting materials, from the foundation up, as are now or at the time of 
the erecting, altering, or raising may be required by the building regulations of the District of Columbia. 
HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 3. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 

Sec. 3(b) (b) Hotels, apartment houses, and tenement houses erected, altered or raised in any manner after June 1, 

1910, so as to be 3 stories in height or over and buildings converted after June 1, 1910, to such uses shall 
be of fireproof construction up to and including the main floor, and there shall be no space on any floor of 
such structure of an area greater than 2,500 square feet that is not completely inclosed by fireproof walls, 
and all doors through such walls shall be of noncombustible materials. 
HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 3. 

Not discussed Not discussed; DC draft 

dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 

needed as ample life 
safety codes are in effect 
thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 

Sec. 3(c) (c) Every building erected after June 1, 1910, with a hall or altered so as to have a hall with a seating 
capacity of more than 300 persons when completed, as provided by the building regulations, and every 
church thereafter erected or building converted after June 1, 1910, for use as a church, with such seating 
capacity, shall be of fireproof construction up to and including the floor of such hall or the auditorium of 
such church as the case may be.  
 
HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 3. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 
thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 4(a) § 6-601.04. Additions; towers, spires, and domes; theaters  
 
(a) Additions to existing combustible or nonfireproof structures after June 1, 1910, erected, altered, or 

raised to exceed the height limited by §§ 6-601.01 to 6-601.08 for such structures shall be of fireproof 
construction from the foundation up, and no part of any combustible or nonfireproof building shall be 
raised above such limit or height unless that part be fireproof from the foundations up. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 

Sec. 4(b)  (b) Towers, spires, or domes, thereafter constructed more than 60 feet above the sidewalk, must be of 
fireproof material from the foundation up, and must be separated from the roof space, choir loft, or 

balcony by brick walls without openings, unless such openings are protected by fireproof or metal-covered 
doors on each face of the wall. Full power and authority is hereby granted to and conferred upon every 
person, whose application was filed in the Office of the Mayor of the District of Columbia prior to the 
adoption of the present building regulations of said District, to construct a steel fireproof dome on any 

buildings owned by such person, in square 345 of said District, as set forth in the plans and specifications 
annexed to or forming a part of such applications so filed, any other provision in §§ 6-601.01 to 6-601.08 
contained to the contrary notwithstanding. And the Inspector of Buildings of said District shall make no 

changes in said plans and specifications unless for the structural safety of the building it is necessary to do 
so. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 

provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 
thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 

Sec. 4(c) (c) Every theater erected after June 1, 1910, and every building converted thereafter to use as a theater, 
and any building or the part or parts thereof under or over the theater so erected or the buildings so 
converted, shall be of fireproof construction from the foundation up and have fireproof walls between it 

and other buildings connected therewith, and any theater damaged to one-half its value shall not be rebuilt 
except with fireproof materials throughout and otherwise in accordance with the building regulations of the 
District of Columbia. 
 
HISTORY: June 1, 1910, 36 Stat. 453, ch. 263, § 4. 

Not discussed Not discussed; DC draft 
dated 9/20 focuses on 
provisions of section 5. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1910. 

Repeal in its entirety. 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 5(a) § 6-601.05. Street width to control building height; business streets; residence streets; 
specified properties; structures above top story of  

(a) No building shall be erected, altered, or raised in the District of Columbia in any manner so as to 

exceed in height above the sidewalk the width of the street, avenue, or highway in its front, 
increased by 20 feet; but where a building or proposed building confronts a public space or reservation 
formed at the intersection of 2 or more streets, avenues, or highways, the course of which is not 
interrupted by said public space or reservation, the limit of height of the building shall be determined from 
the width of the widest street, avenue, or highway. Where a building is to be erected or removed 
from all points within the boundary lines of its own lots, as recorded, by a distance at least 

equal to its proposed height above grade the limits of height for fireproof or noncombustible 
buildings in residence sections shall control, the measurements to be taken from the natural 
grades at the buildings as determined by the Mayor of the District of Columbia. 

Implicitly, retain with no 
change 

Change to provide that 
height would be capped 
at the lesser of 200 feet 

or 1.25 times the width 
of the right of way within 

the L’Enfant area, and 
more beyond that area if 

and as allowed by the 
Comprehensive Plan and 

Zoning Commission. 

DC's recommendation 
seems dramatic, but in 
application it could be 

very selective as this 
would only occur where 
"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 
the Zoning Commission.  

 
Zoning regulations 

parallel final provision.  
 

In practice, “natural 
grade” seems obvious; in 

is often vague. 

Try to gain approval for 
DC's position.  

 

Failing full concurrence 
by NCPC and Congress, 
consider allowing such 
added height but with 

setback starting at 1910 
Act's present limits 

(other than technical 
refinements)  

 
Make final provision 

stand on its own 
wherever Act would 

otherwise apply. 

Sec. 5(b) (b) No buildings shall be erected, altered, or raised in any manner as to exceed the height of 130 feet on a 
business street or avenue as the same is now or hereafter may be lawfully designated, except on the 
north side of Pennsylvania Avenue between 1st and 15th Streets Northwest, where an extreme height of 
160 feet will be permitted 

Implicitly, retain with no 
change 

Change to provide that 
height would be capped 
at the lesser of 200 feet 
or 1.25 times the width 

of the right of way within 

the L’Enfant area, and 
more beyond that area if 

and as allowed by the 
Comprehensive Plan and 

Zoning Commission. 

DC's recommendation 
seems dramatic, but in 
application it could be 
very selective as this 

would only occur where 

"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 
the Zoning Commission 

Try to gain approval for 
DC's position.  

 
Failing full concurrence 
by NCPC and Congress, 

consider allowing such 
added height but with 

setback starting at 1910 
Act's present limits 

(other than technical 
refinements) 

Sec. 5(c) (c) On a residence street, avenue, or highway no building shall be erected, altered, or raised in any 
manner so as to be over 90 feet in height at the highest part of the roof or parapet, nor shall the highest 
part of the roof or parapet exceed in height the width of the street, avenue, or highway upon which it 
abuts, diminished by 10 feet, except on the street, avenue, or highway 60 to 65 feet wide, where a height 
of 60 feet may be allowed; and on a street, avenue, or highway 60 feet wide or less, where a height equal 
to the width of the street may be allowed; provided, that any church, the construction of which had been 
undertaken but not completed prior to June 1, 1910, shall be exempted from the limitations of this 

subsection, and the Mayor of the District of Columbia shall cause to be issued a permit for the construction 
of any such church to a height of 95 feet above the level of the adjacent curb. 

Implicitly, retain with no 
change 

Change to provide that 
height would be capped 
at the lesser of 200 feet 
or 1.25 times the width 

of the right of way within 
the L’Enfant area, and 

more beyond that area if 

and as allowed by the 
Comprehensive Plan and 

Zoning Commission. 

DC's recommendation 
seems dramatic, but in 
application it could be 
very selective as this 

would only occur where 
"not inconsistent" with 
the Comprehensive Plan 

and text and mapping by 
the Zoning Commission.  

 
Would 20 foot of height 
added to business street 
properties now apply to 

"residence streets"? 

Try to gain approval for 
DC's position.  

 
Failing full concurrence 
by NCPC and Congress, 
consider allowing such 
added height but with 

setback starting at 1910 
Act's present limits 

(other than technical 
refinements) 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 5(d) (d) The height of a building on a corner lot will be determined by the width of the wider street. Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5.  

 
Implicitly, retain with no 

change 

Not discussed; DC draft 
dated 9/20 focuses on 

other provisions of 

section 5. 
 

Change to provide that 
height would be capped 
at the lesser of 200 feet 
or 1.25 times the width 

of the right of way within 
the L’Enfant area, and 

more beyond that area if 
and as allowed by the 

Comprehensive Plan and 
Zoning Commission. 

DC's recommendation 
seems dramatic, but in 
application it could be 

very selective as this 
would only occur where 
"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 
the Zoning Commission. 

Does only "width" matter 
or is it height allowed by 
width AND type of street? 

Try to gain approval for 
DC's position.  

 

Failing full concurrence 
by NCPC and Congress, 
consider allowing such 
added height but with 

setback starting at 1910 
Act's present limits 

(other than technical 
refinements)  

 
Clarify corner rule. 

Sec. 5(e) (e) On streets less than 90 feet wide where building lines have been established and recorded in the Office 
of the Surveyor of the District, and so as to prevent the lawful erection of a building in advance of said 
line, the width of the street, insofar as it controls the height of buildings under this subchapter, shall be 
held to be the distance between said building lines. 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5.  
 

Implicitly, retain with no 
change 

Change to provide that 
height would be capped 
at the lesser of 200 feet 
or 1.25 times the width 

of the right of way within 
the L’Enfant area, and 

more beyond that area if 
and as allowed by the 

Comprehensive Plan and 
Zoning Commission. 

Is this still needed?  Try to gain approval for 
DC's position.  

 
Failing full concurrence 
by NCPC and Congress, 
consider allowing such 

added height but with 
setback starting at 1910 

Act's present limits 
(other than technical 

refinements) 

Sec. 5(f) (f) On blocks immediately adjacent to public buildings or to the side of any public building for which plans 

have been prepared and money appropriated at the time of the application for the permit to construct said 
building, the maximum height shall be regulated by a schedule adopted by the Council of the District of 
Columbia. This restriction shall not apply to any structure that is set back from the 14th Street property 
line to a line that is continuous with the facade of the adjacent Bureau of Engraving and Printing annex 
building that is located along 14th Street, S.W., between C and D Streets, S.W. The height of a structure 
described in the preceding sentence shall be established in accordance with the requirements of this 
subchapter and the Zoning Regulations (11 DCMR). 

Not discussed; NCPC 

draft dated 9/14 focuses 
on section 5.  

 
Implicitly, retain with no 

change 

Not discussed; DC draft 

dated 9/20 focuses on 
other provisions of 

section 5. 
 

Change to provide that 
height would be capped 
at the lesser of 200 feet 

or 1.25 times the width 
of the right of way within 

the L’Enfant area, and 
more beyond that area if 

and as allowed by the 
Comprehensive Plan and 

Zoning Commission. 

DC's recommendation 

seems dramatic, but in 
application it could be 
very selective as this 

would only occur where 
"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 

the Zoning Commission 

Try to gain approval for 

DC's position.  
 

Failing full concurrence 
by NCPC, Congress and 
the President, consider 

allowing the Schedule of 
Heights to remain and be 

subject to amendment as 
now provided 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 5(g) (g) Buildings erected after June 1, 1910, to front or abut on the plaza in front of the new Union Station 
provided for by Act of Congress approved February 28, 1903, shall be fireproof and shall not be of a 
greater height than 80 feet. 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5.  

 
Implicitly, retain with no 

change 

Not discussed; DC draft 
dated 9/20 focuses on 

other provisions of 

section 5. 
 

Change to provide that 
height would be capped 
at the lesser of 200 feet 
or 1.25 times the width 

of the right of way within 
the L’Enfant area, and 

more beyond that area if 
and as allowed by the 

Comprehensive Plan and 
Zoning Commission. 

DC's recommendation 
seems dramatic, but in 
application it could be 

very selective as this 
would only occur where 
"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 
the Zoning Commission 

 
Moreover, this could be a 

location of particular 
interest to the Congress 

Try to gain approval for 
DC's position.  

 

Failing full concurrence 
by NCPC, Congress and 
the President, consider 

allowing the Schedule of 
Heights to remain and be 
subject to amendment as 

now provided 

Sec. 5(h) 
basics 

(h) Spires, towers, domes, minarets, pinnacles, penthouses over elevator shafts, ventilation shafts, 
chimneys, smokestacks, and fire sprinkler tanks may be erected to a greater height than any limit 
prescribed in this subchapter when and as the same may be approved by the Mayor of the District of 
Columbia; provided, however, that such structures when above such limit of height shall be fireproof, and 
no floor or compartment thereof shall be constructed or used for human occupancy above the 
top story of the building upon which such structures are placed; and provided, that penthouses, 

ventilation shafts, and tanks shall be set back from the exterior walls distances equal to their 
respective heights above the adjacent roof;  
 
 [section5(h) continues immediately below, unbroken in original] 

Recommends allowing 
occupancy of areas above 

the top story 
 

Recommends allowing up 
to twenty feet total for 

these enclosures, with 
setback 1:1 as now 

Not discussed; DC draft 
dated 9/20 focuses on 

other provisions of 
section 5. 

 
Potentially would be 

within height limits DC is 
proposing 

DC's position on 
penthouse 

inclusion/exclusion from 
proposed limits is not 
clear, though it would 

seem part of DC's overall 

thrust.  
 

Is setback needed from 
sides built to an interior 

lot line? 

Allow occupancy of areas 
above present "top 

story", amending FAR 
allowances accordingly.  

 
Clarify DC position on 

penthouse height being 
in/out of overall cap.  

 
Allow all added height at 
sides on interior lot lines. 

Sec. 5(h) 

specific 
exceptions 

added 
since 1910 

and provided further, that a building be permitted to be erected to a height not to exceed 130 feet on lots 

15, 804, and 805, square 322, located on the southeast corner of 12th and E Streets Northwest, said 
building to conform in height and to be used as an addition to the hotel building located to the east thereof 
on lot 18, square 322;  
 
and further provided, that the building to be erected on lots 813, 814, and 820, in square 254, located on 
the southeast corner of 14th and F Streets Northwest, be permitted to be erected to a height not to exceed 
140 feet above the F Street curb  

 
and provided further, that the building to be erected on property known as the Dean Tract, comprising 
nine and one-fourth acres, bounded on the west by Connecticut Avenue and Columbia Road, on the south 
by Florida Avenue, and the east by 19th Street, and on the north by a property line running east and west 
564 feet in length, said building to cover an area not exceeding 14,000 square feet and to be located on 
said property not less than 40 feet distant from the north property line, not less than 320 feet distant from 

the Connecticut Avenue property line, not less than 160 feet distant from the 19th Street property line, 
and not less than 360 feet distant from the Florida Avenue line, measured at the point on the Florida 

Avenue boundary where the center line of 20th Street meets said boundary, be permitted to be erected to 
a height not to exceed 180 feet above the level of the existing grade at the center of the location above 
described; and provided further, that the design of said building and the layout of said ground be subject 
to approval by the Fine Arts Commission and the National Capital Planning Commission, both of the District 
of Columbia  

 
and further provided, that the building to be erected by the Georgetown University for a hospital as a part 
of the Georgetown University Medical School on parcels 28/31, 28/36 and 28/37 located on the south side 
of Reservoir Road Northwest in the District of Columbia, approximately opposite 39th Street, plans for 
which building are on file in the Office of the Inspector of Buildings of the District of Columbia, be 
permitted to be erected to a height of not to exceed 110 feet above the finished grade of the land, as 
shown on said plans, at the middle of the front of the building. 

Not discussed.  

 
Implicitly, retain with no 

change 

Not discussed; DC draft 

dated 9/20 focuses on 
other provisions of 

section 5.  
 

Potentially would 
 be within height limits 

DC is proposing.  

 
Implicitly, DC would 
likely not object to a 

savings clause for 
previously excepted 
properties that were 

actually built to heights 
above what would 

otherwise be allowed. 

DC's recommendation 

seems dramatic, but in 
application it could be 
very selective as this 

would only occur where 
"not inconsistent" with 
the Comprehensive Plan 
and text and mapping by 

the Zoning Commission.  
 

These rights could be 
affected if repeal 

provides no further 
protection. 

If repealed, the 

properties relying on this 
permission should have 
that right continue until 

the building is razed. 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 5 
HISTORY 

HISTORY: June 1, 1910, 36 Stat. 452, ch. 263, § 5; Dec 30, 1910, 36 Stat. 891, ch. 8; June 7, 1924, 43 
Stat. 647, ch. 340; Feb. 21, 1925, 43 Stat. 961, ch. 289; May 16, 1926, 44 Stat. 298, ch. 150; Apr. 29, 
1930, 46 Stat. 258, ch. 220; Mar. 24, 1945, 59 Stat. 38, ch. 37; Sept. 22, 1961, 75 Stat. 583, Pub. L. 87-

281, § 1; Apr. 20, 1999, D.C. Law 12-234, § 2, 46 DCR 643 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Sec. 6 § 6-601.06. Frame dwellings  
 
No wooden or frame building erected, altered, or converted after June 1, 1910, for use as a human 

habitation shall exceed 3 stories or exceed 40 feet in height to the roof. 
 
HISTORY: June 1, 1910, 36 Stat. 454, ch. 263, § 6 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5 

Change to provide that 
the Act would only apply 

in central core. 

Provision is no longer 
needed as ample life 

safety codes are in effect 

thru building codes that 
have been adopted and 

applied since 1912. 

Repeal in its entirety. 

Sec. 7 § 6-601.07. Measurement of building height; parapet walls  
 

For the purposes of this subchapter the height of buildings shall be measured from the level of the 
sidewalk opposite the middle of the front of the building to the highest point of the roof. If the building has 
more than 1 front, the height shall be measured from the elevation of the sidewalk opposite the middle of 
the front that will permit of the greater height. No parapet walls shall extend above the limit of 

height, except on nonfireproof dwellings where a parapet wall or balustrade of a height not 
exceeding 4 feet will be permitted above the limit of height of building permitted under this 
subchapter. 

 
HISTORY: June 1, 1910, 36 Stat. 454, ch. 263, § 7; May 20, 1912, 37 Stat. 114, ch. 124. 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5 

Not discussed; DC draft 
dated 9/20 focuses on 

section 5. 

Provisions no longer, if 
ever, serve useful 

purposes.  
 

No need for two 
measuring points.  

 
Where "zoning" and 

"Height Act" have same 

stated height limit, the 
latter needlessly reduces 

height by that of any 
parapet (or balustrade) 
for most taller buildings. 

Repeal in its entirety. 

Sec. 8 § 6-601.08. Violation of subchapter  
 
Buildings erected, altered, or raised or converted in violation of any of the provisions of this subchapter, 
are hereby declared to be common nuisances; and the owner or the person in charge of or maintaining 
any such buildings, upon conviction on information filed in the Superior Court of the District of Columbia by 
the Corporation Counsel or any of his assistants in the name of said District, and which said Court is 
hereby authorized to hear and determine such cases, shall be adjudged guilty of maintaining a common 

nuisance, and shall be punished by a fine of not less than $ 10 nor more than $ 100 per day for each and 
every day such nuisance shall be permitted to continue, and shall be required by said Court to abate such 
nuisance. The Corporation Counsel of the District of Columbia may maintain an action in the Superior 
Court of the District of Columbia in the name of the District of Columbia, to abate and perpetually enjoin 
such nuisance. The injunction shall be granted at the commencement of the action, and no bond shall be 
required. Any person violating the terms of any injunction granted in such proceeding shall be punished as 
for contempt by a fine of not less than $ 100 nor more than $ 500, or by imprisonment in the 

Washington Asylum and Jail for not less than 30 days nor more than 6 months, or by both such fine 
and imprisonment, in the discretion of the Court. 
 
HISTORY: June 1, 1910, 36 Stat. 454, ch. 263, § 8; June 25, 1936, 49 Stat. 1921, ch. 804; Apr. 1, 1942, 
56 Stat. 190, ch. 207, § 1; June 25, 1948, 62 Stat. 991, ch. 646, § 32(b); May 24, 1949, 63 Stat. 107, ch. 
139, § 127; July 8, 1963, 77 Stat. 77, Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, 

title I, § 155(a), (c)(18). 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5 

Not discussed; DC draft 
dated 9/20 focuses on 

section 5. 

"Corporation Counsel" is 
now the Office of the 

Attorney General.  
 

The penalties may need 
to be made more in line 

with current civil code for 

other infractions. 

Gender reference reflects 
the culture at the time 

adopted; time to update. 

The place of incarceration 
as stated no longer 

exists; update to 

something generic. 

Revise, to update 
authority and possibly 

stated penalties 

Sec. 9 § 6-601.09. Right of Congress to alter or repeal  
 
Congress reserves the right to alter, amend, or repeal this subchapter. 
 
HISTORY: June 1, 1910, 36 Stat. 455, ch. 263, § 9. 

Not discussed; NCPC 
draft dated 9/14 focuses 

on section 5 

Not discussed; DC draft 
dated 9/20 focuses on 

other provisions of 
section 5. 

 Unless totally repealed, 
don't touch this with a 

ten-foot pole! 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

NA NA NA DC also recommends 
creation of a system to 
protect viewsheds to 

iconic buildings and 
structures. 

This could be established 
as an added function of 

the Zoning Commission or 

the BZA, or even a 
“Height Act BZA”; input 

from NCPC and CFA 

Conceptually open to 
such a process does not 
creep from selective to 

“universal” so that 
anything above 90 feet 

would be under its 
scrutiny. 

NA NA NA DC also recommends 

creation of a system to 
provide “special design 
review” where height is 

added under any 

modified Height Act. 

This could be established 

as an added function of 
the Zoning Commission or 

the BZA, or even a 
“Height Act BZA”; input 

from NCPC and CFA 

Conceptually open to 

such a process does not 
creep from selective to 

“universal” so that 
anything above 90 feet 

would be under its 
scrutiny. 
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Section As Codified (September 19, 2013) 
Stated Federal Interest 

(per NCPC 9/14) 

Stated District Interest 

(per OP 9/20) 
LW's Comment LW's Recommendation 

Potential 
Omissions 
or Flaws: 

No 
variance 
process 

NA NA NA If Act is retained in whole 
or part, some sort of 

appeal/variance process 

is needed to address the 
unexpected, as is the 
case for zoning code 

already and most other 
administrative codes. 

If Act is retained in whole 
or part, add provision for 

Zoning Commission to 

hear and decide, or 
delegate to BZA (or 
Height Act BZA, see 
above), requests for 

relief from "strict 
application" of stated 

terms as a variance. 

Potential 
Omissions 

or Flaws: 

No Law for 
Decks and 

Viaducts? 

NA NA NA While measurement 
points on major decks as 

in the L’Enfant Plaza, 
over i_295, and over 

viaducts (bridges) such 

as at Union Station are 
now established, should 

this authority have a 
statutory base? 

Evaluate issue posed and 
act as deemed 

appropriate 

Potential 

Omissions 
or Flaws:  

 
Should 
Federal 

properties 
be allowed 

added 
height 
when 

security 
concerns 
warrant 

that? 

Should 
Law Clarify 

Security 
Review of 

Plans 

NA NA NA Building mass can form 

physical barriers that 
curtail line-of-sight views 

to sensitive locations. 
Should Federal properties 

around such sites be 
allowed to exceed Height 

Act in the name of 

“security”?  
 

While as Ms. Tregoning 
stated in remarks to 

NCPC, “security trumps 
all,” should this be given 

a clear statutory basis 

and, if so, can the code 
spell out when and how it 
would apply so “security 
review” does not stop a 
project at the permit-

seeking stage instead of 

much earlier? Should this 
also apply to demolitions 

or razes that could/would 
open up sensitive views?   

Evaluate issues posed 

and act as deemed 
appropriate 
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